Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2001

City of American Fork v. Michael Mower : Brief of
Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
John H. Jacobs; Mark D. Eddy; Jacobs & Eddy; Counsel for Appellant.
James \"Tucker\" Hansen; American Fork City Attorney; Counsel for Appellee.
Recommended Citation
Brief of Appellee, American Fork v. Mower, No. 20010036 (Utah Court of Appeals, 2001).
https://digitalcommons.law.byu.edu/byu_ca2/3089

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH COURT OF APPEALS

AMERICAN FORK CITY,
CaseNo.20010036-CA
Plaintiff/Appellee
vs.

Trial Nos. 001100454
001100462

MICHAEL MOWER,
Defendant/Appellant.

Fourth District Court
Honorable Howard Maetani

BRIEF OF APPELLEE

JOHN H. JACOBS (5093)
MARK D. EDDY (9135)
JACOBS & EDDY, P.C.
75 North Center Street
American Fork, Utah 84003
Telephone: (801) 756-6071
Counsel for Appellant

JAMES "TUCKER" HANSEN (5711)
American Fork City Attorney
306 West Main Street
American Fork, Utah 84003
Counsel for Appellee

, ;als

Paulette Stagg
Clerk of the Court

TABLE OF CONTENTS
TABLE OF CONTENTS

i

TABLE OF AUTHORITIES

ii

STATEMENT OF JURISDICTION

iii

STANDARD OF APPELLATE REVIEW

iii

DETERMINATIVE AUTHORITY

iii-iv

SUMMARY OF THE ARGUMENT

iv

ARGUMENT

1

I.

The trial court's guilty verdict should be upheld because the City met its burden
of proof for each offense at trial.
A.

B.

II

The trial court's guilty verdict should be upheld because the City
proved beyond a reasonable doubt that the Defendant committed
two counts of assault.

1

The trial court's guilty verdict should be upheld because the City
proved beyond a reasonable doubt that the Defendant was guilty
of two counts of intoxication.

4

The trial court's guilty verdict should be upheld because the presentation of
conflicting evidence at trial does not mean there was insufficient evidence to
find the Defendant guilty and deference should be given to the trial court's
determinations regarding the credibility of the witnesses.
A.

B.

The trial court's guilty verdict should be upheld because the presentation of
conflicting evidence at trial does not mean there was insufficient evidence to
find the Defendant guilty.

7

7

The trial court's guilty verdict should be upheld because deference should
be given to the trial court's determinations regarding the credibility of the
witnesses and what inferences to be drawn from the testimonies presented... 8

CONCLUSION

11

i

TABLE OF AUTHORITIES
State Cases

State v. Carlsen. 638 P.2d 512. 514-15 (Utah 1981)

7

State v. Cravens. 2000 UT App 344. ^18. 15 P.3d 635. 639

8

State v. Reed. 839 P.2d 878. 879 (Utah Ct. App. 1992)

iii

State v. Smith. 927 P.2d 649. 652 (Utah Ct. App. 1996)

7

State Statutes
UTAH CODE ANN.

§ 76-2-402

iv, 3

UTAH CODE ANN.

§ 76-5-102

iii, 1

UTAH CODE ANN.

§ 76-9-701

iv, 4

UTAH CODE ANN.

§ 78-2a-3(2)(e)

iii

ii

STATEMENT OF JURISDICTION
The Defendant, Michael Mower, appeals the decision of Fourth District Court's Judge
Howard Maetani in a bench trial in which the Defendant was found guilty of two counts of
assault (domestic) in violation of Utah Code Ann. § 76-5-102 and two counts of intoxication in
violation of Utah Code Ann. § 76-9-701.
The matter at hand is properly before this Court under Utah Code Ann. § 78-2a-3(2)(e) as
an appeal from a court of record in a criminal matter, other than a charge of first degree or capital
felony. This Court also has jurisdiction in this matter as it is an appeal of right under Rule 4 of
the Utah Rules of Appellate Procedure.

STANDARD OF APPELLATE REVIEW
In reviewing a bench trial for sufficiency of evidence, the appellate court "must sustain
the trial court's judgment unless it is against the clear weight of the evidence." State v. Reed,
839 P.2d 878, 879 (Utah Ct. App. 1992) (citations and internal quotation marks omitted).

DETERMINATIVE AUTHORITY
Statutes
An assault is:
(a) an attempt, with unlawful force or violence, to do bodily injury to another;
(b) a threat, accompanied by a show of immediate force or violence, to do bodily
injury to another; or
(c) an act, committed with unlawful force or violence, that causes or creates a
substantial risk of bodily injury to another . . . .
UTAH CODE ANN.

§ 76-5-102 (1953 as amended).

hi

A person is guilty of intoxication if he is under the influence of alcohol, a controlled
substance, or any substance having the property of releasing toxic vapors to a degree that
may endanger himself or another, in a public place or in a private place where he
unreasonably disturbs other persons.
UTAH CODE ANN.

§ 76-9-701(1) (1953 as amended).

Self-defense occurs when:
A person is justified in threatening or using force against another when and to the extent
that he or she reasonably believes that force is necessary to defend himself or a third
person against such other's imminent use of unlawful force.
UTAH CODE ANN.

§ 76-2-402 (1953 as amended).

SUMMARY OF THE ARGUMENT
The Defendant challenges the December 6, 2000 decision finding him guilty of two
counts of domestic violence assault and two counts of intoxication on the grounds that
insufficient evidence to support the guilty verdict was presented at trial. However, the record
shows that sufficient evidence was presented at trial to sustain the guilty verdict. Moreover, it is
the trial court's responsibility to determine the credibility of the witnesses and the facts and
inferences drawn from the testimony presented. The Court should give great deference to the
determinations made by the trial court and should find that the City proved beyond a reasonable
doubt that Defendant committed the crimes of which he was convicted. The Court should find
that the trial court's guilty verdict was not against the clear weight of the evidence and should
affirm the trial court's guilty verdict for each offense.

iv

ARGUMENT
I.

The trial court's guilty verdict should be upheld because the City met its burden of proof
for each offense at trial.
A.

The trial court's guilty verdict should be upheld because the City proved beyond a
reasonable doubt that the Defendant committed two counts of assault.

The trial court's guilty verdict should be upheld because the record indicates that the City
proved beyond a reasonable doubt that the Defendant committed two counts of assault, one on
October 10, 2000 and the other on October 15, 2000. The Utah Code indicates that in order to
prove that the Defendant is guilty of assault-domestic violence, the City must prove that the
Defendant did "attempt, with unlawful force or violence, to do bodily injury to another,"did
engage in "a threat, accompanied by a show of immediate force or violence, to do bodily injury
to another" or did commit an act "with unlawful force or violence, that causes or creates a
substantial risk of bodily injury to another." UTAH CODE ANN. § 76-5-102. In the matter at
hand, the trial court transcript establishes that the City presented ample evidence to meet this
burden of proof for both incidents that were at issue. More specifically, the City presented
evidence that the Defendant used his hands to choke Mrs. Mower, leaving the injury of red marks
around her neck on October 10, 2000 and used his hands to strike Mrs. Mower, resulting in a
welt on the side of her face on October 15, 2000. The testimonies that establish these facts are
summarized below.
The first incident at issue occurred on October 10. Regarding this incident, Officer
Bevard of the American Fork Police Department testified that he was dispatched on the report of
a domestic violence situation. The party living in the upstairs apartment, Mrs. Glather had
complained of yelling and screaming going on from the downstairs apartment. Trial Tr. at 50-51.
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Officer Bevard and two other officers arrived at the residence, heard the yelling, and separated
the parties to diffuse the situation. Trial Tr. at 51. Officer Bevard testified that Mrs. Mower's
statement to the police at that time was that Mr. Mower had choked her. Trial Tr. at 51. Officer
Bevard also testified that Mrs. Mower had red marks around her throat, which coincided with
Mrs. Mower's statement. Trial Tr. at 52.
The second incident occurred on October 15. Regarding this incident, Mrs. Glather,
testified that while she was at the computer inside her upstairs apartment, she heard yelling and
"angry voices" outside. She also observed the Defendant "leaning over her [Mrs. Mower] with a
very angry look on his face, a menacing stance." Trial Tr. at 41. After observing the Defendant
and hearing the yelling, Mrs. Glather called the police again. Trial Tr. at 41.
Officer Bevard testified that on this occasion he was again dispatched to a "repeat of the
first incident" where the upstairs neighbor complained of a domestic disturbance in the
downstairs apartment. Trial Tr. at 53. Officer Bevard testified that Mrs. Mower's statement to
the police at that time was that Mr. Mower, the Defendant had struck her across the face three
times and that she struck back in defense. Trial Tr. at 55. Officer Bevard further testified that
Mrs. Mower told him that she feared for herself because the Defendant had taken the receiver
from the phone, would not let her have it, and she had no way of calling for help. Trial Tr. at 5556. Officer Bevard also stated that he observed the base of the phone inside the apartment
without the receiver. Trial Tr. at 56. Moreover, Officer Bevard testified that he observed a welt
on the left side of Mrs. Mower's face that was starting to bruise. Trial Tr. at 56. Having seen
Mrs. Mower several days earlier, Officer Bevard testified that the welt was a fresh, new injury.
Trial Tr. at 56.
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Testimony was also given with regard to the Defendant's theory that he struck his wife in
self-defense on October 15. The Defendant testified that he hit his wife after she hit him and that
he did so as a reflex and in self-defense. Trial Tr. at 67. In order for the Defendant to have
proven he struck Mrs. Mower in self-defense, he would have had to prove at trial that he was
"justified in threatening or using force against another when and to the extent that he or she
reasonably believes that force is necessary to defend himself or a third person against such
other's imminent use of unlawful force." UTAH CODE ANN. § 76-2-402. It was reasonable for
the trial court to find that this burden was not met based upon relevant testimony presented at
trial.
Officer Bevard's testimony casts considerable doubt on the Defendant's explanation.
Officer Bevard testified that at the time he felt that Mrs. Mower's striking the Defendant was in
self-defense as the Defendant had been striking her and she had no other way of getting him to
stop or of contacting help. Trial Tr. at 61. The Defendant also admitted at trial that he did not
tell the police officer that he struck Mrs. Mower in response to her striking him first when the
officers were on the scene that day. Trial Tr. at 71.
In reviewing the sufficiency of the evidence, the Court should recognize that the
Defendant's analysis of the trial fails to mention the officer's observance of the physical evidence
on Mrs. Mower's person that she had been assaulted. As stated above, on the 10th of October, the
officer testified that he saw red marks around Mrs. Mower's neck, corroborating Mrs. Mower's
statement at the scene of events that she had been harmed by the Defendant. That she could not
remember the incident clearly or changed her story at trial could have a bearing on the weight the
judge gave the officer's testimony, but does not negate the fact that this evidence was presented
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at trial by way of the officer's testimony.
Similarly, with regard to the October 15th incident, the officer testified that Mrs. Mower
had a welt on the left side of her face that was beginning to bruise, and that it was a fresh, new
wound. The Defendant's brief fails to include this evidence of the physical effects of the
Defendant's assaults on his wife. See Brief of Appellant at 10, 12-13. Yet this evidence is
significant in reviewing the Defendant's sufficiency of the evidence claim and should be
considered by the Court in reviewing the trial court's decision. Moreover, this evidence
establishes that the officer's testimony was not based solely on Mrs. Mower's statements at the
time of each incident, but on his first-hand observation of the physical harm suffered by Mrs.
Mower. See Brief of Appellant at 13.
These testimonies establish that the trial court had before it substantial evidence that the
Defendant choked his wife on one occasion and struck her on another. Based upon this evidence,
the trial court had sufficient evidence to find beyond a reasonable doubt that the Defendant
committed the crimes of assault-domestic violence on two separate occasions.
B.

The trial court's guilty verdict should be upheld because the City proved beyond a
reasonable doubt that the Defendant was guilty of two counts of intoxication.

The trial court's guilty verdict should be upheld because the City proved beyond a
reasonable doubt that the Defendant was guilty of two counts of intoxication. Pursuant to Utah
Code Ann. § 76-9-701(1), in order to find the Defendant guilty of intoxication, the City must
prove beyond a reasonable doubt that the Defendant was "under the influence of alcohol... to a
degree that the person may endanger himself or another, in a public place or in a private place
where he unreasonably disturbs other persons." In the matter at hand the City presented
sufficient evidence that the Defendant was under the influence of alcohol to a degree that he put
4

Mrs. Mower in danger and that his actions took place in his basement apartment and back yard
where he unreasonably disturbed his upstairs neighbor.
The trial transcript establishes through witness testimony that the Defendant was under
the influence of alcohol on October 10, 2000. Regarding this incident, Officer Bevard testified
that Mr. Mower, the Defendant, was intoxicated at the time of the incident. Trial Tr. at 51.
Officer Bevard testified that he based this determination by smelling the alcohol on the
Defendant's breath as they spoke. Trial Tr. at 51. Also regarding the October 10, 2000 incident,
the Defendant testified that on that day he had been drinking beer and tequila. Trial Tr. at 65.
Moreover, although Mrs. Mower could remember little about the incident, she testified that the
Defendant had been drinking that day. Trial Tr. at 15.
Regarding the October 15, 2000 incident, Officer Bevard testified that the Defendant
exhibited signs of being under the influence of alcohol at that time. Trial Tr. at 56. More
specifically, the Defendant "reeked of alcohol" and "his eyes were glassy and red." Trial Tr. at
57. The intoxilyzer test administered at the jail resulted in a 0.077 breath alcohol level. Trial Tr.
at 56. Additionally, Officer Bevard testified that the Defendant told him that he and Mrs. Mower
had been drinking. Trial Tr. at 57.
Testimony also indicates that evidence of the "unreasonable disturbance" element of the
intoxication offense was presented at trial. Mrs. Glather's testimony establishes that the
Defendant's conduct at the time he was under the influence of alcohol created an unreasonable
disturbance on both occasions at issue, which disturbance caused her to call the police. The
Defendant has stated that the trial court had before it testimony that Mrs. Glather heard only
"muffled sounds coming from the basement." See Brief of Appellant at 12. However, Mrs.
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Glather's testimony indicated that she heard more than the muffled sounds. More specifically, on
October 10th she heard "loud voices downstairs" as well as "a sound like something hitting the
wall." Trial Tr. at 38. This sound frightened Mrs. Glather. Trial Tr. at 38. The Defendant's
testimony confirmed that he and his wife started arguing and yelling "loud" on this occasion.
Trial Tr. at 65. Due to the yelling and other sounds, Mrs. Glather called the police. Trial Tr. at
39.
Similarly, on October 15th, Mrs. Glather testified that she heard yelling, including
"very loud angry sounding words," and "angry voices" coming from outside. Trial Tr. at 40-41.
The Defendant's testimony again confirmed that on October 15th he had been drinking, he and
Mrs. Mower started arguing, and they moved their argument outside. Trial Tr. at 66. He further
testified that they were "hollering at each other." Trial Tr. at 67. Mrs. Glather also saw the
Defendant leaning over Mrs. Mower in a menacing stance with an angry look on his face. Trial
Tr. at 41. Mrs. Glather again called the police. Trial Tr. at 39.
Thus, it was more than "muffled sounds" that caused Mrs. Glather to call the police.
Indeed, the aforementioned testimonies establish that the Defendant's conduct while under the
influence of alcohol disturbed Mrs. Glather enough to prompt her to call the police on both
occasions. Trial Tr. 38-41. Furthermore, the evidence of the assaults on the Defendant's wife,
establish that the Defendant, while under the influence of alcohol, did endanger and cause harm
to Mrs. Mower on both occasions. Such was the evidence presented at trial to establish each
element of the intoxication offense. The Court should find that this evidence was sufficient and
uphold the trial court's guilty verdict on both counts.
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II.

The trial court's guilty verdict should be upheld because the presentation of conflicting
evidence at trial does not mean there was insufficient evidence to find the Defendant
guilty and deference should be given to the trial court's determinations regarding the
credibility of the witnesses.
A.

The trial court's guilty verdict should be upheld because the presentation of
conflicting evidence at trial does not mean there was insufficient evidence to find
the Defendant guilty.

The trial court's guilty verdict should be upheld because the presentation of conflicting
evidence at trial does not mean there was insufficient evidence to find the Defendant guilty of
two counts of assault and two counts of intoxication. Indeed, a reading of the trial transcript, and
the interpretation thereof by both parties, indicates that conflicting evidence was presented at
trial. However, both the Utah Court of Appeals and the Utah Supreme Court have indicated that
"[t]he presentation of conflicting evidence does not preclude a finding of guilt beyond a
reasonable doubt. If so, no defendant could ever be convicted in a criminal case where
inconsistent evidence was introduced." State v. Smith, 927 P.2d 649, 652 (Utah Ct. App. 1996)
(quoting State v. Carlsen. 638 P.2d 512, 514-15 (Utah 1981)).
The Defendant's argument on appeal suggests that because conflicting evidence was
presented at trial, the City failed to meet its burden of proof and the Defendant should not have
been found guilty. Given the law stated above, this conclusion does not necessarily follow from
the presentation of conflicting evidence. Instead, it is the trial court, the judge in a bench trial,
that determines the credibility of the witnesses and the facts and inferences to be drawn from the
testimonies. Because the trial court judge was present at the time testimony was presented, his
determinations are given deference and it is not for the Court to second guess those
determinations simply because conflicting evidence was present at trial.
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B.

The trial court's guilty verdict should be upheld because deference should be
given to the trial court's determinations regarding the credibility of the witnesses
and what inferences to be drawn from the testimonies presented.

The trial court's guilty verdict should be upheld because deference should be given to the
trial judge's determinations regarding the credibility of the witnesses and what inferences to be
drawn from the testimony presented. The Utah Court of Appeals noted in State v. Cravens, 2000
UT App 344,1J18, 15 P.3d 635, 639, that "it is the province of the trier of fact... to determine
which testimony and facts to believe and what inferences to draw from those facts." (citation and
internal quotation marks omitted). Indeed, conflicting evidence was presented at trial in the
matter at hand, as it is in most cases. However, where conflicting evidence is presented, the
burden rests on the trial judge as the trier of fact in a bench trial, to determine the credibility of
the witnesses, the weight to give their testimonies, and which facts and inferences are to be
drawn. The trial transcript indicates that the trial court had before it testimony that would have
reasonably influenced its credibility determinations and suggest that the trial court's
determinations were proper.
1.

The Court should uphold the trial court's decision to give little
credence to Mrs. Mower's testimony.

First, Mrs. Mower's testimony was shadowed by the fact that she testified that she had
been intoxicated on both October 10 and October 15. Trial Tr. at 8, 10. Her testimony that she
could not remember the incidents clearly most likely reduced her credibility and cast doubt on
her alleged recanting of her statements given to the officers on the occasions of the two incidents.
Another factor influencing Mrs. Mower's credibility was the present marital status of Mrs.
Mower and the Defendant. The trial judge had these factors in front of it at the time of trial.
That the trial judge chose not to believe much of Mrs. Mower's is reasonable in light of the other
8

facts and circumstances in existence at the time and should be upheld by the Court on review.
2.

The Court should uphold the trial court's finding that the Defendant did not strike
Mrs. Mower in self-defense on October 15th.

Testimony presented at trial also suggests that the trial court's disagreement with the
Defendant's self-defense theory for the assault occurring on October 15th was proper. As
discussed previously, while the Defendant's testimony was that he struck Mrs. Mower in selfdefense on October 15, the Defendant's credibility was diminished because substantial evidence
was presented that the Defendant had been drinking on both October 10 and 15. Moreover, the
Defendant himself testified that he has a temper, which was consistent with the behavior that
disturbed the neighbors and harmed Mrs. Mower. Trial Tr. at 64.
In contrast, the officer, who was not intoxicated at the time of the two incidents, testified
that he saw red marks on Mrs. Mower's neck, which were consistent with her statement to police
that the Defendant had assaulted her by choking her on October 10. Trial Tr. at 52. The officer
also testified that he saw a welt that was starting to bruise on Mrs. Mower's left cheek and
determined it was a fresh, new injury sustained when the Defendant admittedly struck her on
October 15. Trial Tr. at 56, 67.
Also, as stated above, the Defendant also testified that he did not tell police officers at
that time of the incident that he struck Mrs. Mower in self-defense. Trial Tr. at 71. Thus, it
appeared that the self-defense theory was raised for the first time at trial. Also, the officer at the
time of the incident determined that if Mrs. Mower hit the Defendant it was in her self-defense as
she had been struck and would have no way to obtain help with the Defendant denying her access
to the phone receiver. Trial Tr. at 61. Thus, it would be proper for the judge to give considerable
weight to the officer's testimony as he was present at the scene of the incidents on both
9

occasions, observed the situation first hand, and was not under the influence alcohol at the time.
Moreover, the Defendant's appearance, including his height, weight, and build are not
part of the record. Similar information regarding Mrs. Mower is not part of the record either.
However, this information was apparent to the judge sitting as the trier of fact as these
individuals were present in his court room at the time of the trial. Therefore, it is also reasonable
to conclude that these factors played a role in the judge's determination of witness credibility
regarding the self-defense theory. Because this information is not available to the Court upon
review, deference should be given to the trial court's determination of witness credibility
regarding the Defendant's self-defense theory.
2.

The Court should uphold the trial court's finding that the calls to
the police were not false accusals by Mrs. Mower.

Likewise, it is not surprising that the trial court chose to disbelieve the Defendant's theory
that Mrs. Mower falsely accused him of the assaults, as testimony was presented that it was not
Mrs. Mower who called the police, but Mrs. Glather who, herself, was disturbed enough to call
the police independently of Mrs. Mower on both occasions. Trial Tr. at 38-41. Thus, the Court
should uphold this finding.
3.

The Court should uphold the trial court's giving Mrs. Glather's
testimony considerable weight.

The Court should uphold the trial court's giving Mrs. Glather's testimony considerable
weight. While Mrs. Glather did not directly see all of the incidents in question, she was not
intoxicated at the time of the incidents. Therefore, it would be reasonable for the trial court to
find her to be a credible witness. Again, Mrs. Glather heard the Defendant yelling and
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screaming. It disturbed her. Mrs. Glather also saw Mrs. Mower in a distraught state on October
10th and in a potentially dangerous position subject to the Defendant on October 15th. Having
heard and seen these things, she called the police. While her view was obstructed for a period of
time on October 15th, Mrs. Glather was not intoxicated and provided reliable testimony as to
what she did see and hear.

CONCLUSION
In sum, it is not for the Court in retrospect to now analyze the credibility of each
of the witnesses on appeal. The credibility determination was made by the trial judge and
deference is properly given to that determination. Instead, it is the Court's duty on appeal to
determine whether there was sufficient information before the judge in the bench trial held
regarding these two incidents. In spite of conflicting testimony, which is expected at trial, the
aforementioned testimonies and the analysis provided thereof indicate that sufficient evidence
was presented at trial to establish each element of assault-domestic violence and intoxication for
each count beyond a reasonable doubt. Therefore, the Court should affirm the trial court's guilty
verdict on all counts.
RESPECTFULLY SUMBITTED this

//-/A

day of October, 2002.

DUVAL HANSEN WITT & MORLEY, P.C.
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